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This is most sedulously guarded by the tion of government more vital to liberty 

most specific and stringent provisions in or more liable to abuse. The appalling 

nearly all the written constitutions of injustice which may be practised under 

the states. 2. By most of these written such a law as the one brought in ques- 

constitutions of the states it is expressly tion here is very justly exposed in the 

provided, as in that of Maine, that all able opinion of the learned Chief Justice, 

taxes shall be assessed and apportioned and we forbear any attempt to add to it. 

equally upon the polls and ratable pro- The country have great cause for thank- 

pcrty, according to its just value. In fulness when the courts oppose such firm 

many of the state constitutions the pro- and just resistance to the attempts of 

vision for equal taxation of all property interested parties to induce the legisla- 

is still more carefully denned. But in ture to usurp, for the benefit of such 

all the purpose is the same, to secure all parties, those arbitrary modes of distri- 

the inhabitants of the state from un- buting unequal favors through the abuse 

equal and unjust discrimination in the f the power of taxation, 

assessment of taxes. It requires no I. F. R. 
argument to show that there is no func- 



Court of Appeals of Kentucky. 

JOSIAH MOXLEY, Appellant, v. C. G. RAGUN et al., Appellees. 

A debtor cannot by an executory contract, such as a stipulation in a promissory 
note, waive the benefit of the state exemption laws, so as to estop himself from 
subsequently claiming the exemption. 

The appellant Moxley being largely indebted, executed a convey- 
ance to Hugh Bristow, in trust, of all his estate, consisting of land 
and personalty, for the payment of his debts, reserving to himself 
by the terms of the deed such property only as was bylaw exempt 
from execution. The trustee proceeded to sell the property by vir- 
tue of the trust, leaving set apart to the appellant such articles of 
property as were by law exempt from sale, the latter being at the 
time a housekeeper with a family and entitled to the exemption. 
The appellee Maupin was a creditor of the appellant, holding his 
note for $533 in the following terms : — 

$533.38. Mt. Sterling, Ky. 

Nov. 1st 1871. 
One day after date I promise to pay to the order of Daniel 
Maupin, five hundred and thirty-three dollars, without defalcation 
or discount, for value received, and without any relief whatever 
from the appraisement, exemption or valuation laws of the state 
of Kentucky, to bear ten per cent, interest from this date. 

Josiah Moxley. 
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Upon tljis note Maupin obtained a judgment and had his execu- 
tion issued, that was levied by the sheriff on this exempted property. 
The sheriff refusing to sell, he was indemnified by Maupin and re- 
quired to make the sale. Before the sale took place this action 
was instituted by the appellant to recover the property. 

Wm. H. Holt and ThomasTurner, for the appellant. 

Breckenridge <f Buckner, for the appellees. 

The opinion of the court was delivered by 

Pryor, J. — The only question presented by the record is, can a 
debtor, by the execution of a note containing such stipulations as 
in this case, waive the benefit of the law exempting certain pro- 
perty from execution, so as to preclude him from afterwards as- 
serting his right to it. 

It is well settled that a debtor may sell his personal property 
exempt from execution, either in payment of a debt or for any other 
valuable consideration, so as to vest in the purchaser the absolute 
title, or even to mortgage it, which is in effect a sale, to secure the 
payment of a debt. 

There is an essential difference, however, between an executed 
contract by which the owner is divested of title, and an executory 
agreement by which the debtor merely promises that in the future 
he will not take advantage of or claim the benefits of a particular 
statute. 

Executory agreements are generally enforced, and as much ob- 
ligatory on parties as if in fact executed ; but there are exceptions 
to this general rule. No one in this state is entitled to the bene- 
fit of the exemption laws but a housekeeper with a family ; and the 
legislature certainly intended by the enactment of such laws to pro- 
vide more for the dependent family of the debtor than the debtor 
himself. Every honest man has a desire to fulfil all his obligations, 
and such are always willing to comply with the demands of a cred- 
itor by giving to the latter any assurance he may exact as an evi- 
dence of his intention to pay his debt. The law in its wisdom 
for the poor and needy has said that certain property shall not be 
liable for debt, not so much to relieve the debtor as to protect his 
family against such improvident acts as reduce the family to want. 

Such is the policy of the law ; and this contract was made not 
only in disregard of this policy but to annul the law itself, so far 
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as it affected the debt sought to be recovered. If such a contract 
is upheld, the exemption law of the state would be a blank upon the 
statute book, and deprive the destitute of all claim they have to its 
beneficent provisions. Suppose one should agree with his creditor 
that he would never take the benefit of the bankrupt law, or that 
if he failed to pay a debt due on a certain day that his land should 
be forfeited and never after subject to redemption, — can it be pre- 
tended that such contracts could be enforced? The stipulations 
contained in the note vested the appellee with neither the right to 
the property nor the right to the possession of it ; nor can its recitals 
work an estoppel, as the one party knew or is presumed to have 
known as much of the law with reference to such a contract as the 
other. The agreement to waive this right is illegal and void. 
As said by Denio, J., in the case of Knutler v. Newcomb, " the 
law does not permit its process to be used to accomplish ends which 
its policy forbids, though the parties may by a prospective contract 
agree to such use :" 31 Barbour 170 ; 9 Howard 547. 

The court below should have told the jury that this attempted 
waiver on the part of appellant was void ; and having refused to do 
so, the judgment is reversed and the cause remanded with directions 
to award the appellant a new trial. 

We have read the foregoing opinion such a course, before the courts will feel 

with interest, not only on account of the prepared to adopt it. 
natural and perspicuous manner in It is somewhat questionable how far 

which the question is presented, but es- the ground assumed in the opinion, that 

pecially on account of the interest of the these exemptions of property of the 

question itself. At first view one would debtor from final process in the collec- 

naturally incline to uphold the contract tion of debts, are to be regarded as 

made by the debtor at the time he be- something more sacred than personal 

came such, that all his property, whether exemptions, which the debtor might 

exempt from execution or not, should waive ; and that they form a kind of 

be held liable for the payment of the policy of the law for the support of the 

debt. This being the contract, it will families of householders, will bear full 

prevail until some reason appears why examination. It seems very clear, from 

it should not. And this burden is the adjudged cases, Daw v. Cheney, 103 

thrown upon the debtor. Any reason Mass. 181, and from the constant prac- 

which he may urge will naturally have tice in most of the states, that the bene- 

a suspicious look, coming from such a fits of such exemptions may be waived 

source, and being adduced to establish by the debtor, if done in the present 

his right to violate his own contract, tense, by way of executed contract, 

freely made and upon full consideration, which could not be done if against the 

There should be something very clear policy of the law. It has been every 

and unanswerable urged in favor of day's practice throughout New England, 
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while the old "grab" law, as it was 
called, of attachment of property upon 
mesne process existed, for the debtor to 
offer his exempted property to the officer 
by way of attachment, in order to save 
the necessity of finding bail for the sur- 
render of the body, which the process 
required the officer to arrest, in default 
of property sufficient to secure the debt. 
And most of the homestead exemptions 
allow the debtor to mortgage the same 
by the consent of the wife, which could 
not be done if the law held it sacred for 
the support of the family. And the de- 
fence of the Statute of Limitations or 
a discharge in bankruptcy, and all simi- 
lar defences, may be waived by a new 
promise. Unless the decision can be 
supported upon some principle distinct 
from this, it is clearly not maintainable. 
But it seems to us that the decision is 
nevertheless sound, and the only one 
which the law should sanction. We 
think this kind of executory contract, by 
which the debtor is made to promise in 
advance that he will not exercise his 
legal rights in regard to the collection 
of a particular debt, where he cannot 
possibly form any just opinion how he 
will be situated when the time arrives 
for the exercise of such rights, must be 
regarded as made under a species of du- 
ress ; for if one mode of escaping from 
the payment of a debt may be effectually 
surrendered in this mode, so may any 
other privilege which the law allows 
honest but unfortunate poor debtors. 
He may with equal propriety waive the 
benefit of the poor debtor's oath, or 
obtaining or claiming the benefit of a 
discharge in bankruptcy or insolvency, 
or even defending the claim when sued, 
which, no doubt he may do, when the 
time arrives, but can he do it in advance? 
In short, the upholding of such con- 
tracts will be to allow creditors to vir- 
tually enslave their debtors, and this 
the law of course will never favor. The 



question of the validity of this contract 
is much like many others which the law 
will not allow creditors and debtors to 
make. Thus it has been long settled 
that the debtor cannot by any form of 
contract bind himself to waive or release 
in fuluro any equity ■. of redemption he 
may have in mortgaged premises, after 
failure to pay the mortgage-debt at the 
time it falls due, which he may clearly 
do after the equity accrues. And the same 
is true in regard to the payment of usu- 
rious interest, and in regard to the sale of 
expectancies by heirs at law. And there 
are some other instances where the law 
refuses to uphold the contract between 
debtor and creditor on the ground of the 
unequal circumstances in which they 
are placed and the great facility thereby 
afforded for the creditor to gain an 
unjust advantage over his oppressed 
debtor. It seems to us that the contract 
in the present case, whereby the debtor 
agrees in advance to waive any exemption 
of property from the payment of his debts 
in favor of this particular creditor, must 
be regarded as made by parties standing 
in such unequal relations, and also that it 
is of a character so liable to general 
abuse by creditors, that it cannot pro- 
perly be upheld by the courts. We have 
not deemed it necessary to refer to any 
decisions upon analogous subjects. The 
principle is a very familiar one to the 
profession, and the only difficulty is to 
determine how far the present case comes 
within it. If so, it was clearly well de- 
cided. The only question here is how 
far the law will shield the debtor from 
the effect of a contract, in advance, to 
waive his legal rights, when they shall 
accrue. One may give his creditor a 
power to enter up judgment on his claim, 
at any specified time, and some will re- 
gard this contract as of that nature. 
An agreement not to move to set aside 
the execution would seem somewhat dif- 
ferent. I. F. R- 



